STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD

GONZALES UNI ON HI GH SCHOOL
TEACHERS ASSCOCI ATI ON, CTA/ NEA,

Charging Party, ) Case No. SF-CE-1503

~ —

)
V. ) PERB Deci si on No. 1006

)

GONZALES UNI ON HI GH SCHOOL ) June 25, 1993
DI STRI CT, )
)
Respondent . )
)

Appearances: California Teachers Associ ation by Ranon E. Ronero,
Attorney, for Gonzal es Union H gh School Teachers Associ ati on,
CTA/ NEA;, Littler, Mendelson, Fastiff, Tichy and Mat hi ason by
Richard J. Currier, Attorney, for Gonzal es Union H gh School
District.
Before Blair, Chair; Caffrey and Carlyle, Menbers.
DECI SI ON

CARLYLE, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by the
Gonzal es Uni on Hi gh School Teachers Associ ation, CTA/ NEA
(Association) to the proposed decision (attached hereto) of a
PERB admi nistrative |aw judge (ALJ). The ALJ found that the
Gonzal es Uni on High School District (D strict) was under no
obligation to negotiate with the Association concerning the
elimnation of the District's nmentor teacher program However,

the ALJ determned the District's unilateral action inplenenting

enpl oyee payroll deductions for health benefit costs over the



District's maxi numcontribution, violated section 3543.5(a), (b),
and (c) of the Educational Enploynent Relations Act (EERA).?

On appeal, the Association argues that the ALJ erred in
finding that the District's elimnation of the nmentor teacher
programwas |lawfully notivated and thus could be unilaterally
i npl emented. Further, the Association contends the ALJ shoul d
have ordered the District to reinburse enployees as a renedy for
the increased anount deducted fromtheir paychecks for health
benefit costs, and issued a cease and desist order barring future
enpl oyee payroll deducti ons.

The Board has carefully reviewed the entire record,

i ncluding the proposed decision, transcript, exceptions and
responses thereto. The Board finds the issues raised on appeal

by the Associ ation have been adequately addressed by the ALJ in

'EERA is codified at Governnent Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references are to the
Government Code. Section 3543.5 states, in pertinent part:

It shall be unlawful for a public schoo
enpl oyer to do any of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter. For purposes of
this subdivision, "enployee" includes an
applicant for enploynment or reenploynent.

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.

(c) Refuse or fail to neet and negotiate in
good faith wth an exclusive representative.



t he proposed decision. The Board finds the ALJ's findings of
fact and conclusions of law to be free of prejudicial error and
adopts themas the decision of the Board itself.

ORDER

Based upon the findings of fact and conclusions of |aw, and
the entire record in this case, it has been found that the
Gonzal es Union Hi gh School District (D strict) violated the
Educati onal Enpl oynent Rel ati ons Act (EERA), Governnent Code
section 3543.5(a), (b) and (c).

Pursuant to EERA section 3541.5(c), it is hereby ORDERED
that the District, its governing board and its representatives
shal | :

A CEASE AND DESI ST FROM

1. Unilaterally inplenmenting new policies regarding
terns and conditions of enploynent which are within the scope of
representation

B. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLI CI ES OF THE EERA.

1. At the request of the Gonzal es Union H gh School
Teachers Associ ation, CTA/NEA, nmake District representatives
avail able for imedi ate negotiations over the issue of increased
heal th benefit cost paynents.

2. Wthin thirty-five (35) days followi ng the date
this Decision is no |onger subject to reconsideration, post at
all work | ocations where notices to enployees customarily are
pl aced, copies of the Notice attached hereto as an Appendi x. The
Noti ce nust be signed by an authorized agent of the District,
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indicating that the District will conmply with the terns of this
Order. Such posting shall be maintained for a period of thirty
(30) consecutive workdays. Reasonable steps shall be taken to
ensure that the Notice is not reduced in size, altered, defaced
or covered with any other material.

3. Make witten notification of the actions taken to
conply with this Order to the San Franci sco Regional Director of
the Public Enploynent Relations Board in accord with the

director's instructions.

Chair Blair and Menber Caffrey joined in this Decision.



APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQOARD
An agency of the State of California

After a hearing in Unfair Practice Case No. SF-CE-1503,
Gonzales Union Hi gh_School Teachers Association. CTA/ NEAv.
Gonzales Union High School District, in which all parties had the
right to participate, it has been found that the Gonzal es Uni on
H gh School District (D strict) violated the Educati onal
Enpl oynent Rel ati ons Act (EERA), CGovernnent Code section
3543.5(a), (b) and (c).

As a result of this conduct, we have been ordered to post
this notice and we wi || :

A CEASE AND DESI ST FROM

1. Unilaterally inplenenting new policies regarding
terns and conditions of enploynent which are within the scope of
representation

B. TAKE THE FOLLOW NG AFFI RMATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE POLICI ES OF THE EERA.

1. At the request of the Gonzal es Uni on H gh School
Teachers Associ ation, CTA/NEA, make District representatives
avail able for inmedi ate negotiations over the issue of increased
heal th benefit cost paynents.

Dat ed: GONZALES UNI ON HI GH SCHOOL DI STRI CT

Aut hori zed Agent

THIS I'S AN OFFI CI AL NOTI CE. I T MUST REMAI N POSTED FOR AT LEAST
THI RTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.






STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BQARD

GONZALES UNI ON HI GH SCHOOL

TEACHERS ASSOCI ATI ON, CTA/ NEA,
Unfair Practice
Charging Party, Case No. SF-CE-1503
V.

GONZALES UNION HIGH SCHOOL
DISTRICT,

PROPOSED DECISION
(9/29/92)

Respondent.

N
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Appear ances; Ranon E. Ronero, Attorney, for the Gonzal es Union
H gh School Teachers Associ ation, CTA/ NEA, Littler, Mendel son,
Fastiff & Tichy by Richard J. Currier, and Sandra Kl oster,
Attorneys, for CGonzal es Union H gh School District.
Before JAMES W TAMM Admi nistrative Law Judge.
PROCEDURAL_H| STORY

On Septenber 23, 1991, the CGonzal es Union Hi gh School
Teachers Associ ation, CTA/NEA (Charging Party or Associ ation)
filed this unfair practice charge against the Gonzal es Uni on High
School District (Respondent or District.) The Charging Party
anended its charge on Novenmber 13, 1991. On Decenber 2, 1991,
the general counsel's office of the Public Enploynent Rel ations
Board (PERB or Board) issued a conplaint alleging violations of

section 3543.5(a), (b) and (c) of the Educational Enpl oynent
Rel ati ons Act (EERA or Act).?

HRA is codified at Govenment Code section 3540 et seq.
The pertinent portion of section 3543.5 reads:

It shall be unlawful for a public school
employer to:

(@ Impos= or threaten to impose reprisals
on employees, to discriminate or threaten to
discriminate against employees, or otherwise

This proposed decision has been appesled to the
Board itself and mey not be cited as precedent

unless the decision and its rationale have been
adopted by the Board.




The conplaint alleges that the District elimnated a nentor
t eacher program because the Charging Party engaged in reopener
negoti ati ons over preparation periods for nentor teachers. A
second al legation is that the D strict uﬁilaterally I mpl emented a
new policy concerning payroll deductions for health insurance
prem uns.

On January 13, 1992, the Charging Party filed a notion to
anend the conplaint. After the parties had briefed the notion,
it was deni ed on February 13, 1992.

A settlement conference was conducted, however, the matter
remai ned unresolved. A formal hearing was conducted March 3, 4
and 31, 1992. At the conclusion of Charging Party's case-in-
~chief, the Respondent also rested its case without calling any
wi tnesses. Briefs were filed and the case was submtted for
deci si on June 30, 1992.

FI NDI NGS OF FACT

Ment or Teacher Program

The District has a budget of approximately $6 million.
During the summer of 1990, the District's business nmanager, Sara

Perez, forecast a budget deficit of over $640 thousand; over 10

to interfere with, restrain, or coerce
enpl oyees because of their exercise of rights
guar anteed by this chapter. .

(b) Deny to enployee organi zations rights
guaranteed to themby this chapter.
(c) Refuse or fail to neet and negotiate in

good faith wth an exclusive representative.
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percent of the District's budget for the 1991-92 school year. In
response to the projected deficit, the District began planning
budget cuts. One area of savings the District contenplated was
the possible elimnation of a one-hour preparation period for the
District's three nentor teachers.

The District's nentor teacher program had been established
in Decenber 1987, pursuant to Education Code section 44490 et
seq. The purpose of the programwas twofold; to give tal ented,
experienced teachers an incentive to stay in teaching and to
al l ow newer teachers the opportunity to receive guidance from

nore experienced nmentor teachers. The nentor teachers received a

“-‘stipend of $4,000, which was provided to the District by the

-state. The only cost to the District was an additional hour of
preparation tine given to each of the nentor teachers. The extra
preparation period was not required by state guidelines.

Al t hough not part of the collective bargaining agreenent, the
~extra preparation period had been part of the District's nentor
teacher programthroughout its life. This extra preparation
period cost the District approximately $22,000, which was not

rei nbursed by the state.

In order to effect savings fromthe program the District
wanted to elimnate the extra preparation period, but keep the
rest of the program The District had been advised by its
attorney that while its participation in the programwas entirely
within the District's discretion, elimnation of the preparation

period, by itself, was negotiable.



District Superintendent WIlliam Stratton contacted the
Associ ation negotiator, Jack Steadman, and sought Steadman's
approval to elimnate the preparation period. Steadman testified
that Stratton asked for a letter fromthe Association agreeing to
“continue the programw thout the preparation period. When
Steadman replied that they would have to negotiate such a change,
Stratton said that if the Association insisted on negotiating it,
the Distrirct would cancel the program =

The next day, Steadnman wote a nmenp to Stratton to confirm
their conversation. Steadman wote that he understood the

District would cancel the programif the Association insisted on

“-+negotiating over the preparation period. . Steadman asked Stratton .

to either confirmthat understanding or correct the District's
position, if Steadman had m sunder st ood.

Stratton replied that Steadman's understandi ng was not
correct and that the District would be willing to negotiate the
issue. Stratton then schedul ed.a hal f - day negoti ati on session
for the foll ow ng week. Steadman replied to Stratton that a
partial day neeting put undue pressure on the teachers and
suggested that they wait to deal with the nentor teacher program

until the parties started reopener negotiations |later that year.

°Stratton contradicted Steadman's testinony on this issue,
testifying that he did not threaten to cancel the entire program
if the Association failed to agree. | credit Steadman on this
issue. Stratton's intention to elimnate the programif the
Associ ation would not give up the preparation period was
-consistent with statenents nmade by Stratton to other w tnesses
and statenents nmade by other District officials to the
Associ ation president.



The District did not want to put the issue off that |ong, so
the parties net on May 9, 1991. At that session, however, the
parties realized that no proposals had been sunshined pursuant to

‘public notice provisions of the Act.® They therefore agreed that

- while they should not actually ‘begin negotiations, - they coul d

di scuss the issue informally.

During their informal discussions, it became very clear to
the District that the Association was not willing to give up the
preparation period without the opportunity to negotiate sone
trade offs, such as additional nedicare coverage. Although both
sides indicated a willingness to negotiate over the issue,

-nei ther side made any proposals in witing, and no additional-
bar gai ni ng sessions were held.

During this same period, Association president, Jack Havens,
spoke with District board nenber Barbara Robi nson about the
i ssue. Robinson told Havens that the District was not obligated
-to negotiate the elimnation of the program She indicated that
if the Association did not accept the District's position, it
woul d elimnate the programin order to make the savings. Havens
responded that the District had to negotiate over the decision to
elimnate the nmentor teacher program Havens al so indicated,
however, that he understood the Association could not do anything
or demand to bargain until the District actually took action.

Havens also reiterated the Association's position to Stratton,

3Section 3547 of the Act.



that the District nust negotiate over any decision to elimnate
t he nentor teacher program

During the budget crisis, the District established an
advi sory comuni ty-based budget conmttee. That conmttee, which
included a representative of the5Association, was created.to help
prioritize budget cuts. During the early stages of the budget
commttee neetings, the District admnistration specifically
referred to the savings com ng fron1the-elin1nation of the one-
hour preparation period. After it becane clear to the District
that the Association would not agree to drop the preparation
period fromthe program but wanted to negoti ate over the issue,
"the District then referred to the cut as the elimnation of the
mentor teacher programentirely.

On May 28, 1991, the school board adopted a package of
budget cuts, including the elimnation of the nmentor teacher
program

-The parties engaged in reopener negotiations later in the
school year. However, the subject of the nentor teacher program
or the one-hour preparation period was not chosen by either party
as a subject of reopener negotiations. The Association has not
requested that the District negotiate the effects of its decision

to elimnate the program



Health Benefits Payroll Deductions

FromJuly 1, 1985 through June 30, 1986, the parties'
col | ective bargaining agreenent contained the follow ng contract
‘| anguage regarding health benefit paynents:

The District shall contribute up to a nmaxi num
of $3543.00 for the current 1984-85 Health
and Dental Plans for all regular full-tinme
certificated enployees. This maxi num anount
shall cover the full cost of premuns for
1984-85, but any increase in future (years)

beyond this maxi num anmount will be paid by
enpl oyees through payroll deduction. This
maxi mumanount is negotiable. If, in 1985-

86, it appears that the anbunt will exceed

$3543.00, the parties will negotiate over a

different health plan or nodify the existing

health plan as quickly as possible.

The contract thus provided for a dollar amount cap for

“Di strict contributions, - as well as an agreenent that increases
beyond the cap would be paid directly by enployees through
payrol | deducti ons.

That contract |anguage, including the cap and provision for

“payrol | “deductions for any anmount over the cap, was rolled over .

into the 86-87 collective bargaining agreenent, as well as the
88-89 contract.

During the period from 1985 through 1989, the cost of
benefits exceeded the cap only once. The parties were then
engaged in negotiations for the 88-89 collective bargaining
agreenment. At that tinme, the District agreed to pay the
increased cost as long as the District felt the parties were
maki ng progress in their negotiations. The District paid the

anount over the cap for five or six nonths, at which tine



negoti ati ons broke down and the parties reached an inpasse. Wen
that occurred, the District began deducting the excess cost of
the benefits from enpl oyees through payroll deductions.

Pursuant to an agreenent with the Association, the anount of
t he deductions was cal cul ated by ‘taking the total cost of
prem uns over the cap and dividing by the total nunber of
enpl oyees in the unit. Thus, the payroll deduction for each
enpl oyee was the sane.

During negotiations for the 89-90 contract, the Association
had two main goal s regarding health benefit paynents. One was to
elimnate the cap for District contributions. Another was to
elimnate payroll deductions as a nethod of covering future
i ncreases.

When agreenent was reached in Septenber 1989, the
Associ ation had achi eved one of its goals, but not both. The
parties agreed upon the follow ng | anguage:

The District shall contribute up to a -maxi num

of the conposite rate for the current Health

and Dental Plans for all regular full-tine

certificated enpl oyees. This maxi num anount

shall cover the full cost of premuns for the

1989-90 school year. Any increase for the

1990-91 school year beyond this maxi num

anount will be paid out of the 1990-91 school

year COL. A (Article IV.A5 [Wages].) Any

increase in future years will be treated in a

i ke manner. This maxi numanount is

negoti abl e.
Thus, the parties agreed that the District's contribution would
be capped at the maxi num of the conposite rate for the current
health and dental plans for regular full-tine certificated
enpl oyees. \While the parties changed the description of the
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District's maxi mum contribution obligation froma dollar figure
to a descriptive phrase, it remained a cap nonet hel ess.
The parties also agreed, however, to drop the |anguage

whi ch, in the past, had provided for payroll deductions of any-

" increased cost in excess of the District's nmaxi mum obligation.

Instead, the parties agreed that any increases beyond the cap
woul d be paid out of the COL. A, which was being applied to the
sal ary schedule. Therefore, any increases over the nmaxinmum
contribution of the District would conme out of salary schedul e
i ncreases, rather than payroll deductions. The parties agreed
that any increases in future years would be treated in a |ike
manner .

Steadman testified that the District's chief negotiator,
former superintendent O son, also verbally agreed that if no
COL.A was given to the District by the state, the D strict

woul d pay any increases in future benefit costs during the

- -pendency of future negotiations.?*

In May 1991, the District learned there would be no C O L. A
for the 1991-92 school year. The District also |earned that
effective July 1, 1991, benefit rates would increase and
therefore exceed the District's maxi mumcontribution. Stratton,
who had replaced A sen as superintendent, concluded that since

there was no COL.A, the District should revert to what he

*PERB Regul ati on 32176 provi des that hearsay evidence is
adm ssi ble, but shall not be sufficient to support a finding,
unless it would be adm ssible over objections in civil actions.
This testinony woul d be adm ssible as an adm ssion of a party
pursuant to Evi dence Code section 1220.

9



~understood was the past practice of enployees paying for
i ncreases through payroll deductions.
Wt hout offering the Association an opportunity to negotiate

over howto deal with the increases in the absence of a C. O L. A

~~Stratton unilaterally decided to deduct' the -excess-anount -through

w*payrol |l deductions. The Association |earned about the payroll

deducti ons when Perez sent a nmeno to all enployees, along with
t heir paychecks, indicating that there had been a payrol
deduction for the benefit cost increases. The deductions were
made fromJune 30, 1991 payroll checks and each nonth thereafter.
When Steadman | earned of the payroll deductions, he wote to
~.Stratton claimng that there was no cap on the District's benefit
contributions, that elimnation of the cap was an inportant
concessi on won by the Association, and he demanded refunds of
anounts al ready deducted. The District, however, continued to

make deductions. On January 1, 1992, the benefit costs increased

~~-agai n. ~"The January~1, 1992, . payroll- checks. reflected the second:.

i ncrease and the |arger deductions fromthen on.

The deductions nade were based upon the type of coverage
recei ved by each enployee within a three-tier rating system as
opposed to using a conposite rate. The enployees had differing
amounts deducted fromtheir checks, depending upon their
i ndi vidual coverage. Perez testified that she chose this nethod
of cal cul ati ng deducti ons because Steadnan had insisted upon

using the three-tier individual rates, rather than the conposite
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rate, in calculating increases from89-90 to the 90-91 schoo
year.

The District and the Association had concluded their
reopener negotiations on wages and benefits prior to the
i ncreased cost and payroll deductions.

| SSUES

1. -Did the District :elimnate the nentor teacher pfogram
in retaliation for the Charging Party seeking to negotiate over
the nentor teacher preparation period?

2. Did the District unilaterally inplement a new policy
‘when it instituted enpl oyee payroll deductions for increased
heal th benefit costs?

DS
Mentor Teacher Program
The conplaint in this case specifically alleges that the

District took adverse action against enployees by elimnating the

=mopent or - t eacher -program because the Charging Party exercised

protected right. The protected right alleged to have been
exerci sed was the engaging in reopener negotiations during the
period of April 1991 through May of 1991 on the subject of
preparation periods for nmentor teachers.

There is sinply no basis in fact for this allegation. The
parties did not engage in any reopener negotiations during Apri
1991 through May 1991. \When reopener negotiations did occur

| ater, neither party sought to negotiate over the nentor teacher
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program Therefore, no violation is found based upon this
specific allegation.

The Charging Party, however, has two additional theories of
"this case. One theory is based upon a retaliation claim The
other is based upon an interference claim Both are based on an
argunment that the District did not have discretion to cancel the.
ment or teacher programonce it was in.place within the District.
According to the Charging Party, a district can decide, for any
reason, not to inplenment a nentor teacher programand it need not
bargai n over that decision. However, Charging Party argues that
once a district installs a nentor teacher program which inplies
~that. there is no fundanental managerial reason not to have one,
the District may not later decide to discontinue the program
wi t hout bargai ning, through inpasse over its decision and details
of the programthat are within the scope of representation prior
to cancelling the program

" According to the Charging Party, this is the only way to -

reconcile the Board's decision in Lake Elsinore School District

(1988) PERB Decision No. 696 with the Education Code. Education
Code section 44494(d) states that:
The subject of participation by a schoo
district . . . in anentor teacher program
shall not be included within the scope of
representation in collective bargaini ng anong
a public school enployer and eligible
enpl oyee organi zati ons.
In Lake Elsinore, the Board held that a district's obligation to

bargain on negoti abl e aspects of a nentor teacher program
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attaches when a district receives state approval and funding for
t he program

The Education Code, however, is quite clear about a
‘district's participation in a mentor teacher program It is not
a negotiable issue. It is non-negotiable prior to a district
adopting a program and it is non-negotiable after a programis
in place wwthin a district. There is no support for an
interpretation that a District loses its discretion or that the
subj ect of participation becones negotiable once a programis

i mpl enented. According to the Board's holding in Lake Elsinore,

once a district exercises its discretion and it receives state
“-i-approval and funding for the program then the District nust
negoti ate over other issues, which are included within the scope
of representation. But that does not suddenly make issues
specifically excluded fromthe scope of representation (i.e., the
subject of participation in a nentor teacher programitself)
“-negotiable.®> The District was therefore under no obligation to
negotiate over its decision to stop participating in the nmentor
t eacher program |
Al t hough the District need not negotiate with the
Association, its discretion to participate in the programis not

completely unfettered. As argued by the Charging Party, the

While a district may have an obligation to negotiate the
effects of a non-negotiable decision (Qakland Unified School
District (1985) PERB Decision No. 540), there is no evidence in
this case that the Association ever requested to negotiate the
effects of the District's decision to stop participating in the
ment or teacher program

13



District may not exercise its discretion with an unlawful notive.

Charging Party cites MFarland Unified School District v. PERB

(1991) 228 Cal.App.3d 166 [279 Cal .Rptr. 26] where the court
uphel d PERB' s decision to order reinstatenent of a probationary

“teacher despite a statute giving districts discretion to

- term nate probationary teachers for any reason. In MFarland,

the District retaliated against a probationary teacher for
exercising protected rights. There, the court held:

[T]he District has cited no authority, nor
can it, for the proposition that its power to
deny tenure for any |awful reason insul ates
it fromthe scrutiny of the PERB when an
unfair |abor practice conplaint alleges that
tenure was denied in retaliation for the

exercise of a protected right. (Id. at
p. 169.) _
The sane reasoning applies here. If the District's

notivation was to retaliate against the Association, it would be
unlawful. While this is not a conpletely clear case, the
preponderance of the evidence suggests that the District's
‘notivation was to save the $22,000 resulting-fromelimnation of
the preparation period. R ght fromthe start of the budget
crisis, the District never wavered fromits intention to save the
$22,000. Initial internal managenent discussions, and statements
made by Stratton to Steadman, Havens and the budget commttee, as
wel |l as statenments nmade by Robi nson to Havens, suggest that the
consi stent notivating factor was the savings to the budget.

While the District would have preferred to keep the program

W thout the preparation tinme, it was quite willing to |lose the
entire program rather than give up any potential savings to the
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budget. The evidence does not suggest, regarding this issue,
that the District was |ooking for ways to retaliate against the
Associ ation.® The decision here was made for the legitimte

pur pose of saving $22,000 during a budget crisis. Because the

-.District's notivation for elimnating the programwas the budget .

.savings and not for retaliation against the Association, the
Charging Party's retaliation theory fails.

The Association's final theory on this issue is that the
District interfered wwth enpl oyee protected rights by asking
enpl oyees to forego rights to negotiate in exchange for
continuing the nentor teacher program

In Carlsbad Unified School District (1979) PERB Deci si on No.
89, PERB held that a prima facie case of interference with the
exerci se of EERA protected rights is established where the
Charging Party shows that the enployer's conduct tends to or does
result in sone harmto enployee rights. Were the harmto
-~enpl oyee rights is slight, and the enployer offers justification...

based on operational necessity, the conpeting interests are

®There was evidence presented to show that Stratton and
Robi nson made statenents that Steadman was an ineffectua
negotiator, |ooking out only for his own interests and unable to
settle issues. These opinions, however, were not shown to be
related to the District's decision to elimnate the nentor
teacher program nor were they acconpanied by threats or
prom ses. Oher coments nmade by Stratton about Havens were
attenpts (albeit inappropriate and unsuccessful) at hunor and
al so unrelated to the decision to elimnate the nentor teacher
program There was, however, credible evidence that on a
different occasion, Stratton may have bypassed and sought to
underm ne the Association by attenpting to deal directly with
enpl oyees in lieu of Steadnan. That, however, was not part of
this conplaint, was not fully litigated, and therefore, no such
violation is found.
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bal anced. \Where the harmis inherently destructive of enpl oyee
rights, the enployer's conduct will be excused only on proof it
--was occasi oned by circunstances beyond the enployer's control and
no alternative course of action was available. Proof of unlawful
‘intent or notive is not required. “(See also Novato Unifjed
~School District (1982) PERB Decision No. 210.)

The Charging Party cites Santa Monica Community_ Col | ege
District (1979) PERB Deci sion NO'.103' for the proposition that

requiring enployees to give up their rights as a condition to
recei ving beneficial treatnent is inherently destructive of

enpl oyee rights. Therefore, according to Charging Party, the
“‘cancel l ation -of the nentor ‘teacher program should be excused only
if it was occasioned by circunstances beyond the enployer's
control and no alternative course of action was avail abl e.

Santa Moni ca, however, can be distinguished. |In that case,

the District conditioned a salary increase on a waiver of the

« -enpl oyee' s-basic statutory right to negoti ate wages. . The Board

found that when the enpl oyees refused to waive the rights, the
District inposed reprisals on enployees by denying the wage

I Nncrease. It was the prom se to give raises based upon a waiver
of rights and the subsequent retaliatory denial of raises, which
the Board found to be inherently destructive of enployee rights.

Contrary to the case at hand, the enployer in Santa Mnica had no

clear statutory right to take the action that it took, and the

action it did take was based upon retaliatory notives.
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The District's action in this case (asking the Association
to waive rights in exchange for the District foregoing its
statutory right to cancel the program could be seen as slight
harmat nost. Were harmto enployee rights is slight, the
enpl oyees' rights and the enployer's justification is bal anced.
--Here the bal ance tips in.favor of the District's clear statutory
right and its intent in saving noney as its notivation.’

For the above reasons, the allegations concerning the nentor
t eacher program shoul d be dism ssed.

Health Benefit Payroll Deductions

The District argues that this issue is, at nobst, a contract

~~di spute and should be dism ssed pursuant to section 3541.5(b) - . .-

which states that PERB " . .. shall not have the authority to

enforce agreenents between the parties
The District argues that under Grant Joint Union Hi gh School
District (1982) PERB Decision No. 196, not every breach of a
- col I ective ‘bargai ning agreenent also violates the Act. To
constitute a violation of the Act, in addition to a default in a
contractual obligation, the breach nust anmount to a unil ateral
change in policy. Since, according to the District, its actions
were consistent with a reasonable interpretation of the contract,

and consistent with the established policy regardi ng payrol

‘0f course the District, in an attenpt to save a worthwhile
program could have entered into negotiations with the
Associ ation, but it was under no legal obligation to do so.
Li kewi se, the Association could have volunteered to drop the
preparation period and thus save the program But it al so was
under no legal obligation to do so.
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deductions for anmpbunts in excess of the cap, the Charging Party

has failed to prove any unilateral change in policy or practice.
The Charging Party argues that the evidence supports a

conclusion that the parties had shifted away froma cap and

payrol |l deductions for excess costs, -to a process where any

-...excess costs would come fromthe C OL.A Since the contract is

silent on what would happen if no COL.A existed, the D strict
shoul d have paid the excess costs pursuant to an agreenent with
the fornmer superintendent and the District's past practice of
payi ng excess costs until the parties concluded negoti ati ons.

This conplaint, however, cannot be analyzed as a contract
interpretation case because the contract does not cover the
situation at hand. The contract is clear that a cap exists and
that any excess costs over the cap should be deducted fromthe
COL.A The contract is silent, however, about what woul d
happen if no COL.A exists or is insufficient to cover the
-excess costs.

Since the contract does not cover the situation, it is
necessary to look to other possible agreenents or existing
policies outside of the contract or to past practice wthin the
District. Steadman testified that fornmer superintendent O son
agreed that the District would pay any excess costs over the cap.
However, for several reasons | do not find Steadman's testinony
persuasive. First, it is inplausible that the District would
negotiate a cap, then agree to pay any cost in excess of the cap.

If that were the District's intent, why would it work so hard to
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negotiate a cap in the first place? Second, Steadnﬁn mai nt ai ns
in both his testinony and nenos sent to the District, that the
parties had elimnated any cap fromthe contract. This
testinony, reflecting his understandi ng of the negotiations,
appears contrary to the clear |anguage of the contract, and is
therefore questionable. Third, the Charging Party has provi ded
no supporting docunents reflecting any such agreenent on this
crucial issue. Gven Steadman's proclivity to docunent inportant
conversations, the absence of any such contenporaneous
docunent ati on makes his claimsuspicious. Finally, during cross-
exam nation, Steadman appeared evasive and non-responsive to
guestions about the conversation where this agreenent was
supposed to have occurred. | therefore conclude that there was
no agreenment between the parties obligating the District to pay
i ncreased costs of health benefits over the cap during the
pendency of any negoti ations.

A review of the past practice within the District is also
i nconclusive. The District argues that the past practice
consists of the District inplenenting payroll deductions when
costs exceeded the cap. The Charging Party argues the past
practice consists of the District paying excess costs until the
parties concluded their negotiations.

Nei t her of these positions appears to be accurate. On the
si ngl e occasi on where costs exceeded the cap in the past, the
District continued to pay the increased cost of premuns as |ong

as the District felt negotiations were maki ng progress. Once
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negotiations stalled, the District then decided to pass on the

i ncreased costs to enployees through payroll deductions. Thus
the past practice includes both the District paying the excess
costs during negotiations, as well as enployees paying the excess
costs through payroll deductions when.negotiations stall ed.

Even nore inportant regarding the past practice of payrol
deductions, however, is the fact that the parties specifically
elimnated this past practice and created a new practice by
agreeing to take the payroll deduction |anguage out of the
contract. This was an inportant demand fromthe Association, to
which the District agreed.

Therefore, we are left with a situation where there is no
appl i cabl e contract |anguage, no existing outside agreenents
covering the situation and no applicable past practice. In
short, there is no existing policy or practice to deal with the
situation that arose

G ven the fact that there was no contract, policy or
practice controlling the situation, the D strict was under an
obligation to give notice and an opportunity to negoti ate over
the issue to the Association as soon as it realized that the
i ncreased benefit costs would not be covered by a COL.A Both
heal th benefit insurance and payroll deductions are clearly

wi thin the scope of representation. (Gakland Unified School
District (1980) PERB Decision No. 126; affirmed QGakland Unified

School District v. PERB (1981) 120 Cal . App.3d 1007 [175 Cal.Rptr

105] .) Proper notice and negotiations woul d have provided the
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parties an opportunity to work out the nmethod of paynment for the
increase. Since what occurred had not been contenplated by the
parties, they m ght have wanted to negoti ate |ess expensive

heal th benefits or perhaps the Associati on woul d have been

~*willing to trade off sonething else in exchange. for the D strict

agreeing to pay the increases over the cap. O course if no
agreenment had been reached, the District would have been free to
i mpl ement a new policy which was consistent with its |ast, best
offer, or if justified by operational necessity, taken action
prior to the conpletion of negotiations.

I nstead, the District took unilateral action inplementing a
new policy regarding payroll deductions. The District's actions
had a material inpact on enpl oyees by reducing the anmount of
t heir paychecks. This unilateral inplenentation of a new policy
regardi ng payroll deductions viol ated section 3543.5(a), (b) and
(c) of the Act. (Pajaro Valley Unified School District (1978)

" PERB Decision No. 51; _San Mateo County Community College District:.

(1979) PERB Decision No. 94; NLRBv. Katz (1962) 369 U. S. 736 [50
LRRM 2177] .)
CONCL USI ONS

The District's decision to elimnate the nentor teacher
programwas a | awful, non-negotiable decision. The allegations
pertaining to the nentor teacher program should be dism ssed.

Because there was no contract, no policy or agreenent
outside the contract and no established past practice, the

District should have afforded the Charging Party notice and an
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opportunity to bargain prior to inplenenting any policy regarding
. payrol |l deductions. The District's unilateral action
i npl enmenting the enployee payroll deductions for health benefit
costs over the District's maxi mum contribution violated section
3543.5(a), (b) and (c).

REMEDY

Section 3541.5(c) of the Act enpowers PERB to:

I ssue a decision and order directing an
offendlng party to cease and desist fromthe
unfair practice and to take such affirmative
action, including, but not limted to the
rei nstatement of enployees with or w thout
back pay, as will effectuate the policies of
this chapter

In this case, it is appropriate to order the District to
cease and desist fromunilaterally instituting new policies
regarding itens which are within the scope of representation.

It is also appropriate to order the District to make itself
avail able for inmmedi ate negotiations with the Charging Party over
~how to deal with the increased health benefit . .costs (issues such.: .
as net hods of obtaining the enpl oyees portion of the increased
costs and whether costs should be calculated on a conposite basis
or a three tier basis for exanple).

Since | have found that the District was under no obligation
to pay premiumincreases over its maxi numcontribution, it would
not, however, effectuate the purposes of the Act to order the
District to reinburse enployees for the increased anount deducted

fromtheir paycheck. That would, in essence, require the

District to pay all the increased costs of health benefits when
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it was not legally obligated to do so under the contract.
Requiring the District to cease and desist from deducting
i ncreased costs from enpl oyee paychecks also would not, at this
stage, effectuate the purposes of the Act. Mire likely, it would
lead to the absurd result of jeopardizing the health care
coverage of the very enployees the Act was designed to protect.

It is also appropriate that the District be required to post
a notice incorporating the terns of the order. The Notice should
be subscribed by an authorized agent of the District,
indicating that it will conply wwth the terns thereof. The
Notice shall not be reduced in size. Posting such a notice will
provi de enployees with notice that the District has acted in an
unl awful manner and is being required to cease and desist from
this activity and will conply with the order. It effectuates the
pur poses of the EERA that enployees be inforned of the resolution
of the controversy and will announce the District's readiness to

--conply with the ordered renedy. (Davis Unified.School District.._ .

et al. (1980) PERB Decision No. 116; see Placerville Union School

District (1978) PERB Decision No. 69.)
PROPOSED ORDER
Based upon the foregoing findings of fact and concl usions of
law, and the entire record in the case, the Gonzal es Uni on Hi gh
School District has been found to have viol ated the Educational
Enpl oynent Rel ati ons Act, Governnent Code section 3543.5(a), (b
and (c).
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Pursuant to section 3541.5(c) of the Governnent Code, it is
hereby ORDERED that the District, its governing board and its
representatives shall

A CEASE AND DESI ST FROM

1. Unil aterally inplenenting new policies regarding -
terms and conditions of enploynent which are within the scope of
representation.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO

EFFECTUATE THE POLI G ES OF THE EDUCATI ONAL EMPLOYMENT

RELATI ONS ACT.

1. At the request of the Gonzal es Union H gh School
- District Teachers Association, nake District representatives
avai |l abl e for imedi ate negoti ati ons over the issue of increased
health benefit cost paynents.

2. Wthin ten (10) workdays of service of a fina

decision in this matter, post at all school sites and other work

| ocati ons where notices to enployees are customarily placed,

~-copi es of -the notice attached hereto as an appendi Xx.

3. Wthin ten (10) workdays of service of a fina
decision in this matter, notify the San Franci sco Regi ona
Director of the Public Enploynenf Rel ati ons Board, in witing, of
the steps the enployer has taken to conply with the terns of this
Order. Continue to report in witing to the Regional Director
periodically thereafter as directed. Al reports to the Regi onal
Director shall be served concurrently on the Charging Party.

Pursuant to California Code of Regul ations, title 8,

section 32305, this Proposed Decision and Order shall becone
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final unless a party files a statenent of exceptions with the
Board itself at the headquarters office in Sacranento within

20 days of service of this Deciéion. In accordance with PERB
Regul ations, the statenent of exceptions should identify by page
~citation or exhibit nunber the portions of the record, if. any,
relied upon for such exceptions. (See Cal. Code of Regs.,

tit. 8 sec. 32300.) A docunent is considered "filed" when

actually received before the close of business (5:00 p.m) on the

| ast day set for filing ". . .or when sent by tel egraph or
certified or Express United States mail, postnarked not | ater
than the last day set for filing . . . ." (See Cal. Code of

'Regs., tit. 8, sec. 32135; Code Cv. Proc. sec. 1013 shall

apply.) Any statenent of exceptions and supporting brief nust be
served concurrently with its fifing upon each party to this

pr oceedi ng. Proof of service shall acconpany each copy served on
a party or filed wwth the Board itself. (See Cal. Code of Regs.,
tit. 8, sects. 32300, 32305 and 32140.) o

© Janes W Tamm

Adm ni strative Law Judge
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